MICHIGAN SUPREME COURT

PUBLIC HEARING
January 27, 2010

CHIEF JUSTICE KELLY: Good morning ladies and gentlemen.
It's good to sse you hers. This 1is the Ccurt's public hearing
this merning, and as you undoubtedly know, the public hearing is

o

part of the Court's prccedure to make sure that the puklic i
informed and given an opportunity to respond to proposed rule

changes that are under consideration by the Court. 3o this
morning we have five items that are on this public hearing to
which people have asked to comment. The first i1is 2005-13

invelving court collecticns, and we're privileged to hear again
from the Henorable Phillip Schaefer. Judge Schaefer.

ITEM 1 - 2005~13 - Court Collections

JUDGE SCHAEFER: Thank you very much. Madam Chief Justice,
f@liow Justices. My name 1is Phillip Schaefer. I am a retired
ircuit court Jjudge from Kalamazoo County, having served there
for /l VeEars. And it was my honcr and privilege to chair this
committee; a committee which was created in the year 2005. This
nas been a long Journey, and before 1 forget normally Reth
Barber who was the SCAC person - principal in charge internally
in this project is, I think as you know, 15 not here today
because of an accident that her husband was in, and I think that
he's having surgery today. So she will nct be here and =0 I'm
ind of geonna try Lo answer any Jquestions that you have both

rom the propesed rule and the actual implementation of it if it
1‘5 QdOLI.JL@d .

T think you're aware c¢f fhe process that we used. When we
got started in this twoc states were involved in  court
collections, primarily Texas and Arizona. Arizona chose to
follow a path that addressed cour collections through the
application oI hardware and software processes. And  tTheilr
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Keep in mind that these regional committees represented not just

iudges; 1t represented prosecutors, 1t represented attornevs, it
represented county clerks, 1t represented the peocple who coms
into ceontact with our courts and with whom we interact cn a
regular basis bpecause they are as much a stakeholder in this
process as ls the court.

End what we ended up developing was basically ten key
components Are the ten components the perfect program? Well,
it's certainly a good start, but, again, keep in mind this whole
approach of collections is anchored in our own court rule, MCR
1.110, which talks about collection of the fees and when they

And we concluded that the best approach
to

become due and payable.

is one which allews local units of government, lcoccal courts,
corroborate with one another - c¢ollaborate with one another, and
tc develcp programs of collection that meet certain criteria.
How the courts do that is entirely up to them, and up tc their
local unit. And so we developed these ten key components. We
suggested as a start at least seven of them be used as a
beglnning. Now I know there's been some concern that this may
reguire additional costs, or it may regquire additional programs
to be developed. I can tell you in Kalamazoo County that has
not been the case. We simply alliocated stafi to address this,
j this whole approach to ccollections is realily I think
tc develep the culture, or what I like *To g¢ail
and acccuntability Far too - Far too often peopls
into cur courts come in with an indifferent attitude
walk away with the same, without an appropriate respect for
of law. And what this allows is interacticon; these key
are pretiv simplie You have them; they're dust
at we will adhere to MCR 1.110, and have an expsciation
ng, everything revolves around that We verify

th ri in ot ent
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CHIEF JUSTICE KELLY: Let me
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JUDGE SCHAEFER: Sure.,

CHIEF JUSTICE ZRELLY: Do you support the recommendation
that the Court authorize the pursuit of legislation to establish
statutory authority to impose a Time pavyment fee for those who
“4o not or cannct pay the costs —~ the court costs and fees that
re imposed on them at the time of disposition?

o

JUDGE SCHAEFER: That was cne of our recommendations, ves.

And the principle behind that was Lhat in the - that event mors
staff ig necessary to continually monitor these things, that
that may be a source of funding.

JUSTICE YOUNG: So you want at least the possibility of
having a dedicated source of funding from this whole process in
order to underwrite some of the additional cost of (inaudible;d.

JUDGE SCHAEFER: That was the thinking, correct.

JUSTICE WEAVER: Have you talked to -

JUSTICE CORRIGAN: Can I ask -

JUSTICE WEAVER: Excuse me. Have you talked to the people
in Kalamarzoo, do they still have staff allocated -~ bhecause
vou're now retired a couple of years, huh?

JUDGE SCHAEFER: I'm sorry - did they -

JUSTICE WEAVER: You're retired aren't vyou, a couple a

vears?  When did you retire? Are you still sitting?
JUDGE SCHAEFER: I forget - about two years ago.

1

JUSTICE WEAVER: Well, I remember vou and I were onn the

JUDGE SCHAEFER: That's right, in Kalamazoo.

JUSTICE WEAVER: You know, I'm still nere, you're noi. The

h
18 whether you still sit in




JUDGE SCHAEFER: [ apprecilate -

JUSTICE WEAVER: You know what I'm talking about. And do
vou think perhaps we cught to get the Legislature to pass the
fee biil before we pu : into affect - pass 1t contingent
upon the Legislature giving the fees - the time fees,. I Jjust
want to know what yvou think about all of that,

b
.

JUDGE SCHAEFER: Well, I think that the Legislature should
be approached on that to bhe sure, But I alsco think ¢ ur
pilots have demenstrated that courts are able o beg n this
OYoOCEss cfE accountability without new staff, without
“drawar@ or software. TIf is inculcating a mindset in the ceoplie
who come 1into our courts. I saw that change over time, over my
years on the bench, people would come 1in and say vyeah, okay,
I'il pay that when I can pay it, and you never see them again.
Little by 1little through the collections effort, people are
receiving the message from the very beginning; we will have
certain expectations ¢f you. They hear it again, and again, and

again. It doesn't mean somebody goes to Jaill because they
haven't paid, but they know what our expectation is and they
know that we will fecllow through on that. In Kalamazooc County,

bl

doc not believe any new staff was hired, and I think the
coliections efforts have been very satisfactory.

JUSTICE WEAVER: No, I wasn't asking if new staff was
d, I 7just wanted to know is whether they haven't decreased
T Z'm rot saving that., TIt's
ted tnls when I be

tney can 4o 1t anyway, I




JUDGE SCHAEFER: Part of our recommendation is that we move
on the legisiation kecause they do eventually work hand in hand;
tne point is we need To get started.

JUSTICE WEAVER: Yeah.
JUDGE SCHAEFER: And we need to start that culture of
expectation from - from our side of the bench gcing to pesople

who appear in front of us,

JUSTICE WEAVER: Now vyou said there was seven things that
should be immediately instituted, is that correct?

JUDGE SCHAEFER: Those are the -

JUSTICE WEAVER: Cr ten?

JUDGE SCHAEFER: Thoge are the first seven of the tTen key
cemponents  that we Dbpelieve are important for a successfiul
collections program.

JUSTICE WEAVER: And what are the three that you don't feel

JUDGE SCHAEFER: Ckay. The three are - Well, the three
turn up the heat a littie more.

JUSTICE WEAVER: OCkay.

JUDGE SCBAEFER: Number 8 talks about Dbench warrant
issuances and things of that socri. Number % - use of locator
services. Ancg number 10 1g a referral to outside agencies for
collection. So thosze are more or less extra Judliclal steps that

1

i
are certainly part of successful collection programs that we've
s

JUSTICE WEAVER: Welil, I certainis

1
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JUSTICE WEAVER: Well, thank you for doing this.

JUSTICE CORRIGAN: Let me add my thanks to those of Justice

Weaver, and I'm sure aill cof us for the work. I had sent a memo
last Friday and I had & few specific gquestions, and I'm not sure
whether my memo made 1ts wavy to you. But may I lodge a couple

of guesticns to you?
JUDGE SCHAEFER: You may.

JUSTICE CORRIGAN: One thing, it seemed to me that the
rust of the public comments that we received was all arcund
crta;r misperceptions aboult reguiring additiconal staff or

additional sources of funding, and I was concerned that that
er
”

“T"

T
perception be ddressed 1in whatever staff comment is issusd.
And let me just say I support the adeoption of this proposal, but

'm ccnecerned that - at the edges, at the margins, that we
answer some oI the concerns. And I was hopeful that the staff
comment would take a lock at that first.

JUDGE SCHAEFER: T think our clear philosophy has alwavs

been 1f vou can get a program started without hiring additional

taff, numwber one it's possible, and number Lwoe you should do
it, very clearly.

JUSTICE CORRIGAN: One - I thought that the letter from the

Association of Ceouxrt Administrators raised some really good
points, and that - for example, when we write standards that say
that coliections staff should use ~ and I quote - "all available
rescurces Lo locate litigants," they were concerned about that
raising audit potential down the road. Znd that - I mean it
seems like 1t makes us susceptible te - to that very problem -

JUDGE SCHAEFER: Yeah.

JUSTICE CORRIGAN: and I'wm wondering whether that could ke
tempaered somewhat

YOu KNow wWhen we write

JUSTICE CORRIGAN: Ckavy. 30 that - there might De soms
modification of -~




JUDGE SCHAEFER: Absolutely -
JUSTICE CORRIGAN: Okay.

JUDGE SCHAEFER: no guesitlon about that.

JUSTICE CORRIGAN: £11 right. And finally, T had a
separate 1ssue with regard to restitution and I'm glad that
there's an effort to approach the Legisl auure, but - I mean it

seems Lo me  througn  the vyears thal we've had huge lssues
collecting restitution for victims and that's gone untouched
cf late publicity is showing that we're lucky 1f we collect vou
know 10% of what's owed. And I'm wondering in the future
ations of the collections committes whether they might
carve that out and think about whether there might be a
statuteory approach te cur Legislature that would autherize a
separate lock see at restitution to see whether yvou know 1f ocur
Constitution protects victims. We have a statutory scheme of
victim rights, ana yet the restituticn piece seems to be lumped
in with the rest, and I just wonder if we could do a Littlie more
tc carve that out 8o that the -~ we do a better Job zabout
cellecting restitution and cother branches of government might be
accountable in that regard not just us.

JUDGE SCHAEFER: Well, and - and I think alsec what we've
learned through this process is that we nead - we need to do a -~
perhaps a more reiined job of reporting what those numbers mean.
Chvicusly, 1if someone commits a heinous crime and is sentenced
many, many vyears to priscon, the probability of collecting i

3,

=
pretity remcote unless that person has rescurces oubside of what

we normally see. To be sure, we will never collect 100 cents on
the dollar; there's no guesticn about that. We Know we can do
better; we need to start somewhere, And tnis - this theme has
rescnated throughout the state; it has resonated at the
grassroots level. Whaen we created our subcommitiees, we did not
have one perscn, Lo my knowledge, refuse to serve on &
subcommi i We had county clerks, e had
'] iy

£
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gentieman irn Kalamazoo who had amassed something like $100,000
in parking tickets - totally ignoring, brought into court, and
ended up paying $400 a month toward paying off those parkin

Tickets. New he happened to be in a well emploved position, he
didn't need a lawyer, he needed to be held accountable. And
that's 'hat collections in the final analysis is as much about
as anything else. It's respect for the rule cof law. Anc this
message - I - wvou know I've been honored ftc serve 1in this
position, put this message is resonated with the v oUs

e

ari
assocoiations that have heard it, and I think it is important.
Michigan is leading the naticon in tnis.

CHIEF JUSTICE KELLY: Thank vou, Jjudge.
JUDGE SCHAEFER: Thank vyeou.

CHIEF JUSTICE KELLY: We appreclate your work on this. The
Court will be acting con this preposal at 1its administrative
meeting in the courtroom after the hearing concludes. The nex
item 13 Z2008-21 which involves a £ile that was opened to
consider whether to eliminate or limit the consent calendar rule
set forth in MCR 2.932(C). And speaking for us today - bhefore
us today will be four people. First lg Himberly Thomas.

ITEM 3 - 2008-21 — MCR 3.932

MS. THOMAS: Good morning. Good morning Chief Justice
Kelly and the Justices cf the Michigan Supreme Court. Thank vyou
very much for the opportunity o speak today. My name isg
Kimberly Thomas, and I'm the Clinical Assistant Professor at the
Ub’verszty of Michigan Law School. What that means 1s that in
addition - and I speciallize in criminal and juvenile ‘Justice law
- 50 in addition to my academic interest in these issues, I also
supervise law students 1in local trial level Juvenile Justice
CourtTs. And those stugents have handled -~ do practice in
GCenesee, Wayne, Washtenaw, and Livingston Counties. 3o in

Lt ective, I :




from the formal calendar to the informal calendar. Nationaily
the numbers are about 26% of children ars put on some sort of
informal or diversionary program ocut of the children that are -
that enter into “Juvenile court. The options other than the
consent calendar in Michigan are, frankly, relatively limited,

There's the Juvenile Diversion Act which vou're familiar with,

and 1in practice that's seen as a very limited option in a lot of
the cocurts at least that I practice in. This is true sven when
compared to the diversionary options available for adults. 03N
course, this Court is familiar with the Holmes Youthful Training
Aot Alsc, prosecutors have programs, Courts, under this

Court's court rule, can take pleas under advisement in adult
court, and that can result in a dismissal of a plea in a very
simiiar fashion to the function of the consent calendar.

JUSTICE MAREMAN: Ms. Thomas?

MS. THOMAS: Yes.

JUSTICE MARKMAN: Can I ask you a questicn, please?

MS. THOMAS: Sure.

JUSTICE MARKMAN: This has been a very hard issue for me,

It appears from the responses that we've recelved and based upon
things that peocple 1ike voeourself have said, that this process

¢

has worked very well. It's an Important process for resolving
matters of Juvenile misbehavicr, and I think it's been a very
effective process from wnat I can see. The only lssue, the only
stumbiing block, 1s the constituticonal guestion te me. And the

i

onily aspect of The constitutional issue ftc me 1s what exactly is
the constitutional right of a prosecutor under our system of
separation of powers? If the right of the prosecutor 1s simpl
the right to pring & charge, I think that that's satisfi

the gonsent procedure Arguably, however, the right o
prosecutor gees beyond that, and the right of the proses
specifically, that is the right of the Executive specifical

18 to bring & charge and t nave that charge reso
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MS. THOMAS: Sure, Justice Markman. I would say ocut front

that I locked into this lssue in the context of my sexpertise; I
am not & constituticnal - you know there are other faculty
embers who I would refer vou to 1f vou wanted the end all and
be all constituticonal analysis so let me Zust frame it in that.
But I did give guite a bit of theught te this guestion, on this

igsue. I do think that the primary function cof the Executive in
this context 1is to bring charges, and that function is not
interfered with by the consent calendar. 5o, for example, it

would clearly be unconstitutional 1f part of the consent
calendar proceeding the court could put the child on a consent
calendar c¢n a lesser charge - aill right. So we have CGeneses you
know those line of casez, and that would be impermissiblie. 56

we know that there are jilnes of -

JUSTICE MAREKMAN: Do you know -~ are you aware of any other
aspect of our criminal Jjustice system in which the prosecutor
can bring charges, but 1s not guaranteed a resolution of those
charges based upocn the laws that exist at that time?

MS. THCOMAS: Well, potentially the plea under advisement
proceeding. I mean a prosecutor could bring a charge, a plea
coulid be made, and the court could take that under advisement.
Tt weouldn't result in -~ in the adult context -~ a criminal
conviction. Just as in the Juvenile context, something that's
placed on the consent calendar receives treatment in the
renabilitative services, but it doesn't result in a juvenile
adiudication.

JUSTICE MARKMAN: But under the youth - the training act -
oy ¥ 3

1 3 e - 3 Lo 3 i 7 - 3 =
the Heolmes Training Act, deesn't there have fto bhe a plea - a
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not the court by its own rulemaking authority attempting to
create an exception te the prosecutcorial authority.

MS. THOMAS: That's correct, Justice Young, which is why T
referred to the plea under advisement court rule as perhaps a
more anal Cgous situation.

h

JUSTICE YOUNG: But that's a court rule. And in ddition
Lo tﬁe concern that Justice Markman has raised Abouz the

separaticon of powers lssues, we have a leglslative determination
in MCL TZ2.823(3) that precludes diversion o¢f minocrs for
assaultive crimes and - So I'm - I've got two levels of concern.

One is the concern Justlice Markman has raised, and we have an

axol%cf? statutory statement from the Legislature that juveniles
who committed certain kinds of crimes, serious crimes, canrot be
iverted. And yvour argument is, but it works =

MS. THCOMAS: No.

-

JUSTICE YOUNG: anrd 1it's a good policy. And I don'z
understand what - and 1I'd be interested, do vyou tell vyour
students that good policy trumps the law and constitutions?

MS. THOMAS: No, Justice Young, of course not.

JUSTICE YOUNG: Well, tell me why the statutory preclusion
G diversior and Sustic& Markman's CCnCcern about the
constitutional separaticons aren't insurmcocuntable problems from
this Court exercisin its procedural powers to effect
substantive changes both in the statutory nondiversion standard,

ecutorial function?

H
o
UJ

and encrcachment on the p
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offense under th
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accountability, yeu still think the court can in affect ignore
that directive and create a process where those same kinds of
crimes do not result in zn adjuodication.

MS. THOMAS: Yes, bDecause 1it's a distinct procedurse and
it's, ffankly, 2 more intensive procedure and it's a more court
supervised structured procedure. I would alsc point the Court
to — the Legislature clearly has seen how this functions in
operaticn, so in Michigan law 780.786(k} {1}, pert of the (Crime
Victim's Rights Act, provides the iuvenile shall not he diverted
and placed on the consent calendar, and that's the language in

the statute, right. So the Legislature knows that young people
who commit assaultive offenses are being placed on the consent
calendar, and the Legisliature tells us that we need to comply
with the Crime Victim's Rights Act when that happens. Th
Legi ure esn't tell wus that you can't do that. So they
s he ﬂg dene, and they've said if you're going fto do

3

that then vyou have to provide notice and an opportunity to be
Leard to the prosecutor and the victim, that's only fair, and
that's exactly what should happen in Lhese cases.

JUSTICE YOUNG: Can I ask a policy guestion then since vou
think there's this - a range of policy available to the court to
decide. What would be inappropriate 1f consent calendars
continue to be available for assaultive crimes committed by
fuveniles from reguiring that the prosecutor approve that?

MS. THOMAS: As a policy matter, or as a legal matter

JUSTICE YOUNG: A=z a pclicy matter.

MS. THOMAS: Dkay. I mean I think there's - there's some
legal argument though I think preity sketchy that fThat shouldn't
be permitied as a separation of powers issue. S oin thinking
about Justice Markman's guestion 1 tfried to find an analogous

not akle o I was able fo find a

prosecutor had Lo agres to it, and that was challiesnged as a
w s - — + 1 . 1 . 3

ssurpation - and I'm not sure that's a word -

MsS. THOMAS: &

”ﬁ

:d taking away the court's powser.

JUSTICE YOUNG: But we - we are free, obviously, to 1




MS. THOMAS: Righz.
JUSTICE YOUNG: My cuestion is given the -
MS. THOMAS: Why noct?

JUSTICE YOUNG: constitutional concern, particularliy given
the Legisiature's expression ¢f c¢oncern about diversion of

sericus Juvenile offenders, why isn't that at least a compromise
that preserves at least the prosecutorial prerogative?

MS. THOMAS: So - I don't think 1it's a - it's a - as a
poellcy matter a good ldea to have a prosecutorial veto because 1
think there are other persons within the court svystem that can
make a equally, if not better, informed Jjudgment about whether
the child in the situation is apprepriate for referral tc the

consent calendar; specifically, Juvenile court officers, I mean
They have a 1ot - probapbly the most information of anvone in the
system. They have extensive contact with the c¢hildren, and they

have extensive awareness to the services that are avallable, and
can make good recommendaticons To the ccurt that may or may not -
and I think in most cases let's be honest it's - most cases -
evervbody's con the same page in these, there are very few cases
where the prosecutors don't agree with the recommendations that
are made,

JUSTICE YOUNG: And mox nix.

MS. THOMAS: But what?

JUSTICE YOUNG: And mox nix. 1f most of fhese result in
agreement with the prosecutor and the Jjuvenile authorities, why
wouldn't we allow the prosecutor fTo have an oar in this?

MS. THOMAS: Because it's not necessary, and in some cases
it's the -

JUSTICE YOUNG: I understand your argument.
MS. THOMAS: Yeah. I msan -

JUSTICE CORRIGAN: Could I shift to another ares  of

A A ey 3 11y
guestioning, Ms. Thomas.

ME. THOMAS: Sure.




JUSTICE CORRIGAN: Many cf our commenters here have talked
about the great success of the consent calendar, and our staffs
response to that is really we have no way of knowing that
because consent calendar case 1Information 1is maintained by
individual courts, it's not accessible to us, it is not
accessible fTco other courts, so how do we even know here when
we're Lracking and we count cases here - we attempt o do that -
how can we really say that the consent calendar succeeds -

MS. THOMAS: I don't think -

JUSTICE CORRIGAN: without - without the data.

MS. THOMAS: I think statistically vcu can't say that at
This point.

JUSTICE CORRIGAN: GCkay.

MS. THOMAS: I think that unfertunately at this point the
Court has to rely on -

JUSTICE CORRIGAN: I mean 1it's a - you know judges may say
in individual counties well T know that worked vou know but they
dcn't -~ without the data fo say was 32 and =0 arrvested in
another county vou know a yea after we destroyed all <these
files, we don't know that do we?

MS. THOMAS: No. I mean as an empirical matter, I don't
think we have the answer to that. As a -~ you know in the law of
averages -

JUSTICE YOUNG This 18 apparently a heuristic argumenit -

MS. THOMRS: Excuse me.

JUSTICE YOUNG: fhis is entirely a heuristic argument;
there's no data, is just an assertion of fact that the
diversiocn through the consent calendar is a greater geod -
accompiishes a greater good; we have no data Lo support that

MS. THOMAS Well, I fnink - 1 think what we do know 1is
that many, many young people commit cone offense and that's it

JUSTICE YQUNG We don't know that

MS. THOMAS Not - not - as a general matter we 4o.
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JUSTICE YOUNG: 2And where do I look to find - to wvalidate -

MS. THOMAS: I mean I could ftry to find some you know
studies and submit an additional comment, but as -~

JUSTICE YOUNG: The fact is we don't know how these youihs
when they are diverted through the calendar process actually
perform kecause they aren't tracked, we don't even know that if
a youth in one county is diverted they actually are - onto the
calendar - and they commit ancther crime in ancther county we
don't have the capacity presently to know that that same youth
has committed two cifenses.

MS. THOMAS: Well, that's an - that's a separate problem I
mean that could be -

JUSTICE YOUNG: Well, but it goes to -
MS. THOMAS: that could be fixed.

JUSTICE YOUNG: the c¢ore of vour argument that these
calendar diversions are working.

CHIEF JUSTICE KELLY: Well, vou're indicating that we do
krow some things.

MS. THOMAS: Well, we do know some things because we Xnow
apout patterns of cnildnood offense - c¢hild -~ children
committing coffenses, right, and many child - children commit one
offense for which they're punished and given conseguences which
ig¢ wnat tThe consent calendar is set up to do, and then they
den't offend again 3o statistically -

JUSTICE YOUNG: How do we know that?  How do we do what vou
have Just asserted?

MS. THOMAS: Stat that a lot cf kids L
commit one offense and =sc I don't have those numbers, but I

Them.




suggests that this a one episode or for the vast majority of
who commit crimes.

Jot
L
1971

MS. THOMAS: I wouldn't feel comfortable saying what
percentage I think that accounts for -

JUSTICE YOQOUHNG: Particularly, 1if a child commits a serious
assaultive crime.

JUSTICE CORRIGAN: The way we'wve got it working in Michigan
right now, for example, you know Judge Mcore Iin Oakland County
zcould divert a c¢hild and Judge Garagiola in Livingsten County
could divert a child, these two you know wouldn't even know
because we don't track data from county to county how many tTimes
that child is diverted out, and we don't even access to that
data since 1t 1s county specific. And - 1 mean there's -
there's “ust so many problems in the way this is working.

MS. THOMAS: Yeah. So I think there's a - the probklem of
tion &bout the counties talking to each other 1s a
& probliem from whether or not the consent calendar works,
ther it's a) a good 1ldea and b)) constitutional, I think
a separate problem, not -

JUSTICE YOUNG: But the premise of your argument 1is that
does work, and that should drive the decision abcocut how =
Court should address the calendar - consent calendar.

MS. THOMAS: It does work because as
ls aren’t moving - moest kids don't move from
1 The game county, and then ¢
re coming back or they're not coming back.
L matter that's what happens.
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necesgarily deciding that that is not correct, that the
constitutional right 1¢ as vyou say it's merely the right to
bring charges. Should this Court be making that wvery significant
constitutional Fudgment at this juncture when we don't have any
argument back and forth as to whalb the right of the prosecutor
is?

MS. THOMAS: I think the courts of the state have already
made the Judgment abouf what the role of the prosecutocr 1s. 5o

we have Pecple v Konape (phonetic) —

JUSTICE MARKRMAN: You're making policy judgments.

MS. THOMAS.: We have - No. People v Trinifty, we have the
Genesee FProsecutor cases. We have cases -

JUSTICE YOUNG: What does the fenesee FProgsecutcr case say
about the constitutional right of the prosecutor in terms of

whether 1t's merely the right to bring charges, or it's the
right to have those charges resolved?

MS. THOMAS: So there -~

JUSTICE MARKMAN: What does Genesee say about that specific
constitutional iszsue?

MS. THOMAS: So there 1t does focu on the charging
decision, right, so maybe - maybe that doesn't extend as far as
voeu'd like 1t to. I think maybe PFeople v Trinity wnich is =z

Court of Appeals case -

JUSTICE MARKMAN: No : m 101 urging one
tl ' { j 141 i1f  we
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MS. THOMAS: Because I tThink that there are other functions
that the prosecutor has ncot necessarily reduced tc charging that
are established - I mean the prosecutor's constitutional role
that - whose dutles are defined by the Legislature, and so those
are open o the Leglslature - So I don't think it is guite as

narrow as your -

JUSTICE MARKMAN: But that's the whole point. 1f we're
saying the Leglisliature can resclve that matter, or the courts
can resolve that matter, we're saying there 1s no constitutional
right. That's the necessary corcliary of that, isn't it?

MS. THOMAS: Well, I think that the peoint I'm making 1is
that however we defline the scope of the presecutor's role, and T
would resist the - fThe sort of narrow scope tThat vou've defined
it as that the -

JUSTICE MARKMAN: I didn't define it =

MS. THOMAS: “udiciary role -

JUSTICE MARKMAN: I said you're defining 1t that way.
You're the one delining the role of the proseculor narrowly as
encompassing nothing beyond the right to bring charges. I'm

asking whether or not vyour characterization of the Executive
role 1s correct or not, and whether or not we ought to be
resciving that necessarily Iin the course of accepting the
congsent procedure.

MS. THOMAS: Your honcr - 1 don't think that the resclution
-

of this guestion resolves that. I think that the scope o©of

the Jjudiclary 1s deoing in the consent calendar is clearly w

the fudicial function, and so I den't think that by making

lecis? Lhat, 50 I guess that I - that's
JUSTICE MARKMAN: You deon't think by doing this decision

we're necessarily j the p utor does not have a right to

have the charges that he or she brings resolved on the basis of

e
e law at the moment that he brings those charges.
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procedures. Sz I mean I guess that -~ I'm not sure that's
responsive te — I don't think that this Court 1s doing anything
additional than the courts of tnis state have already done in
defining the prosecutor's role. I think tnat this 1ls within the
scope of those cases That define the role of the prosecutor, and
you know That's - that's what I'm left with., I mean I don't -

JUSTICE MARKMAN: Well, vyou cannct peoint to any other realm

cf the law in which the prosecutor's function is - 18 as limitly
~ limitedly understocod as your understanding in this context. I
hink Justice Young puts the issue perfectly correctly. Are we

resclve this on iA@ pasis that this is a good procedurs,
it's worked, the trains have run on ftime, ©r are we gonna try o
censider in  that calculus whether or not the Constitution
efines the prosecutor's role that way or not.
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MS. THOMAS: Sc then we come back to Haida (phonetid
example. You  kKnow  our  ccourts have said  that ther
infringement on the prosecutor's function by  the Court
dismissing cases under Haida. This to me is an analogous
situation -

JUSTICE MARKMAN: Recause there's a plea in Haida.
MS. THOMAS: Well, as - you can have -

JUSTICE MARKMAN: Neot an insignificant distinction; there's
a rescluticn in Haida.

THOMAS : dell, what happens in a consent calendar case
e of two things., Eitner the child makes an admission,
ormal plea but an admission o the court about what
an ant dar the

the chi has
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JUSTICE WEAVER: T want to say socmething. Go back to the

issue of whether the - this idea that diversion works or not. I
was a probate judge in Leelanau County for 12 years. Leelanau
County was 14,000 then, has grown to 22,000. We handled avery
case that the prosecutor ever prought in some way or ancther,
and we had huge preventative and diversiocon programs. We did
track recidivism, and the point vyou made 1is that most of these
kids do net move. And =so we followed them through the court -

through ocur system, through the district court system 1if they
got there, through the circult couzrt system 1f they got there.
And there's some things that you don't have to prove by data -

common sense tells vyou it's elther working cor not 1if you have
the information. I can guarantee 1t worked in Leelanau County
tc have diversion. And we had total cooperation with the - we

had very few assaultive <rimes, but we did have felonies, and
for Judge Schaefer’s benefit I wanted fo tell him when he said
that vou'll never collect all the restitution, or all the what
have vyou. In Leelanau County, we would have the breaking of
glass windows that would amcunt to thousands o©f dollars - we
ollected it all. We collected a lot of restitution, and we had
them do community service regularly. We had the total picture
of working with the communities, having the schools involved,
all the social workers, the whole people thnat are involved in
the juvenile Justicse system, and that's the police also, and the
prosecutors. He met every six weeks to itwo months for the
commlittse To know what was going on. And to this day when I go
into Teom's Market I still see kids that were in front of me.
They think they had a big A on their chest, but they didn't, and

they never got back in. There are those who were prosecuted and
they did get into the system, but that was not the great amcunt.
We had -~ I don't f@merbe“ statistics now but like 75 or B0%
t carly. Now elanau
at advawfage that some
Lotryving fto do
So on those issues 1
nto the statistical data
to have in order o
thermore, with respect
terested to hear from
osecutor on here and I
's gotta say.




CHIEF JUSTICE KELLY: Thank you, Frofesscor. Next on our
list here 1s the Honcrable Susan Dobrich whe 1s & judge of the
Cass County Probate Court and the President of the Michigan
Probate Judges Associaticn.  Judge Dobrich.

JUDGE DOBRICH: Good merning, Chief Justice and Justlices of
the Supreme Court. Thank you for this gopportunity. I have
submitted tTwo separate letters, one tnat addressed policy, and
hopefully one that addressed the principal 1ssues presented

today and - of the discussicons and that is the separation of
powers argument.

I want fo pegin as I listened to your guestions Ifrom the
last speaker sc 1've changed some of my presentation. I'd have
to agree that there 1is a lack of uniformity through the B3
courts, and perhaps Lhis lack of uniformifty has caused some
issues among the Justices today. I also think we have anecdotal
information but we haven't tracked this statisticalilly, but I do
believe that that's possible, and which iz one of the
recommendations that we made 1s to form a task force to lock at
alternative dispositicne for minors which the State Ear has
joined in that reguest. I think there are additional policy
reasons that haven't been discussed, and one 1is the economic
realities of Michigan with dwindling rescurces and dwindling
number of Jjudgeships that will be available in the future. The
numiber of cases that are being presented to family court is

astronomical. Uakland County had 450 consent cases as Judge
Moore reported, and in  Berrien the diversion and consent
caiendar -~ because those are two separate things I want o
discuss - 13 over 50% of the cases. Iin addition, many of us
receive grant money ithrough balance and restorative Jusbtice
r a its are adminisztered by the Department of

7 the department -~ from the Department of

on diversion and consent so many o us
ilso tied to this. The consent calendar
in junior nigh school, and was agopted in
same effectively until 1588 when 11 was
@
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enforcement, Under the c<¢onsent, we have a treatment plan wi
renakilitation, and i1f the “uvenile 1s not successfiul 1t's
aced back con the formal calendar. Now the c¢ase of In re
i lliams that Justice Corrigan's dissent - and I've spent a 1o
ime reviewing that, anag 1 think Justice Corrigan was correc
at th trial “udge abused her discreticon 1In putting h
matter on the consent calendar for several reascons. One 1is
because they already accepted a piea. nd second, because of
the basis in which They put it on the consent caiendar, and that
was a disagreement with legisliative policy 1n the state of
Michigan. So it was ciearly an abuse of discreticn. I disagree
that there's a separation of powers argument in the Genesee I
and 17 cases, talked the ablility of the prosecutor to make the
charges in a case, and 1L I recall Genesee I correctly, that
invelved & case where the prosecutocr charged possession of
stolen property, a five-year felony, and the circulit Judge
decided tc take a plea on Joyriding. And Genesee I7 I think 1is
a case where the prosecutcer authorized a charge of murder -
first-degree - and the circult judge decides to take a plea to a
manslaughter. Now I understand fthe diztinction that Judge
Markman wasg -~ or Justice Markman was making in regards to fhe
ability of the prosecutor is more in charging, and I think
that's true in the criminal justice system, but in the Juvenile

Ftoet A

gystem the purpose of tThe consent calendar was to allow a
process and that only establishes a process of whether the case
was going to be handled formaily or informally. If the Juvenile
fails cn the informal process, the matter's put back on the
formal calendar where the prosecutor can proceed with the
criginal charge, and that's the reason in which a plea is not
taken, but there ig a formel process under the consent calendar,

At the same tims Lhat the consent calendar was amended in
1988, the Michigan pecple prz osed the Victim's Rights Act which
ig  part  of the Constitution, and pursuant to that  the
Legislature amended the Victim‘s - or readopted the Victim's
Fights Act and made changes to reflect the need of the Juvenlls
‘ustice =B ' } i o our vigctims in the state of
Michigan. 5 ific want to gquote under the Crime
Victim's Rights Act, MCLA 780.78¢{l} "reguires the court to
accept & petition, the court has no authority in regards to

ether the petition will bpe accepted or not, submitited by 3
ec a !




prosecuting atitorney - exXcuse me -— regulres the prosecuting
attorney to give a2 notice to the wvictims and the possibility
that the case can be dismissed, wailved, or pretrial diversion.
But  wmost  specifically under MCLA 780,786 (kL) the Michigan
in adopting legislation in <regards to the new
nal provision of the Crime Victim's Rights indicated
that a Jjuvenilile shail not be diverted, placed on the consent
calendar, s they reccgnized that there was fwo separate
procedures, r made subject to any other pre-petition or pre-
adiudication procedure, =0 they also recognized perhaps some of
the lack of unifermity in the courts without providing an
opportunity for the prosecuting attorney and thus the victim to
present why this case 13 not appropriate te — Lor the consent
calendar. By having this language, it's our position that the
Legisiature expiicitly adopted the practice of the consent
calendar provided that the family court follows the procedure.
And by having a hearing, 1t provides an cpportunity for the
Peoplie of the state of Michigan to make their cobkiections, that
the court makes a determination that this 1s an apprepriate
consent calendar case, and then to have the matter reviewed 11l
it was in the Wiliiiams case. And then going back to the
villiams case, 1f there's an abuse c¢f discreticon which I bel
fthere was in  th williams «case, this Court or the er
appeilate court can make a decision that there's a abuse of
discretion., That's the procedure that the Legisliature decided -

o O

JUSTICE MARKMAN: Judge -

JUDGE DOBRICH: in the Crime Victim's Rights Act.

JUSTICE MARKMAN: Judge. Judge can I ask you a guestion

And, again, 1'd reiterate as I did before
Professor  Thomas, I've not come to &

onstitutional guestion; I Just think 1f's

oy e
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time. That to me at least, one Justice, 1s the dispositive
question here becasuse constitutional questions are always
dispositive. T agree that this 1s a very bkeneficlal process. T
hope 1t can be maintained either In the present form or some
modified form. I accept the anecdotal and the other testimony
n the part of pecple who know much more about this process than
do. But  te me, the constituticnal gquestion is  is  the
g ' 's right this or is the prosecuteor's constituiiona

'71
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JUDGE DOBRICH: And, obviocusly, that's why we sent a
response  because we agree the separation of powers is
principle issue here. And as a former presecubtor, the fact
I would have appellate review of a decision of a court was
important to me. So 1f the court disagreed with a position
I took, the fact that we have appellate review as set forth
the Crime Victim's Rights Act fTo me would eliminate the concern
that the family court, which is traditicnally remedial in nature
as compared to criminal court, was taking an action of putting
the matter on the consent calendar. HNow I don't - I didn't find
any authority in Michigan, but I did attach an Oklahoma case to
my letter which dealt with a very similar issue in the state of
Oklahoma. And in Cklahoma thelr supreme court opined that the
theory of separation of powers is somewhat blurred when 1t deals
with juvenile courts because Jjuvenile courts are taking in these
cases a ilttle bit different than the criminal justice system
does because we have an intake procedure and we're deciding
whether to divert it or how Lo handle this case in a more
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remedial fashion. So we're loocking at pelicy butting up against
separate of powers, and T think there 1s scme blurring of the
lines. And the fact that 1f the juvenile is unsuccessiul -

JUSTICE MARKMAN: A blurring - a blurring of the lines that
has constituticnal implication - constit tlcnai implications in
your udament,




CHIEF JUSTICE KELLY: Are there other guestions of Judgs
Dobrich? If not, we thank you, ludge.

JUDGE DOBRICH: OCkay. Thank you, very much,

CHIEF JUSTICE KELLY: The third person on our list here 1is
iliiam Bartlam.

MR. BARTLAM: Good morning. May it please the Court.
Chief Justice Kelly and Justices of the upreme Court I am
William Bartlam; 1 have worked in the juvenile justice system
for 32 vyears. 1've been an assistant prosecuting attorney, 1've
been an attorney in private practice, and for the last 25 years
I've worked for the trial courts. You are considering two
alternatives here today, and I urge you to reject each of them.
T am mindful of the discussions that have gone before; I would
point out for as long as there have been court rules governing
juvenile Justice proceedings, since 1969, there has been a
consent calendar rule. And when you go back to 1963 JCR 4.3,
you will see the consent calendar was distinctly different from
diversion, and 1t has remained that way - consent calendar 1s
not diversion by ancther name. There 1s a statutcory basis.
Justice Markman vou've addressed is there a constitutional Issue
here regarding the prosecutor. I would say to you that the

Legis?ature has given to the Judiclal kranch the scle authority
tc decide whether a given prosecution will be handled formally
or informally, and you'll find that in §11 of the Juvenile Code.
The qu@vtlun may ke when the prosecutor brings a charge does the

preosecuter  have  the concomitant right to have a fcrmal
adiudication in this position on that charge, or may the court
resclve that as c¢harged in an informal manner. I would suggest,
ves.

JUSTICE

o whether or nct
o the basis of
ht, or on the pasis of other

a
conduct and behavior
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MR. BARTLAM: And for a case to e onr the consent calendarn,
the court must make a finding, whether it is through a plea or
other means, that the charges contained 1in the charging
document, petition, bring ~ would bring this particular Zuvenile
within tThe Jurisdiction of the court. Consent has - it has been

1
-
maentioned is
-
L

guite different than diversion in that 1t is court
intense - 1t 18 court services, 1t is court oversight, and it is
the court's sole Judgment 1f subseguent events say our initial
determination that this be handled infeormally was wrong we are
reconsidering that initizl defermination and we are transferring
this and we will hear it formally. Likewise, to take a case

that has been selected and designated to be handled formally and
pefore disposition say we are going to handle this infcormally,
rhat 1s based on all of the facts and the clircumstances. It is
a reconsideration c¢i that initial determination that mavbe we
didn't get it guite right the first time, but now before we make
this position on this case we can handle 1t in the proper

o}

manner. The particular challenges to this - these provisicns of
this rule were befcore Lthe Ccourt in 2003 when the last changes to
the rule were adepted. They were conglidered Iin tThe public

comment and in the hearing, and I would urge that you maintain
the rule in its present form and reject both alternative A and
alternative B, Thank you.

CHIEF JUSTICE KELLY: Thank you, sir. The last person cn
is item to speak 1s Stuart Dunnings IIT, the Ingham County
resecuting Attorney.

3

SRR

o
o

1ith
Vo bediop

s
B

e

7‘5 T3 y e
ot oM Q.

ot




have probable cause; even though we can bring the case, put in

the facts, and meet our burden under the law. Now I'm not going
to obiect - I mean I consent that the consent calendar is a good
thing and, guits frankly, 1t works. None of my colleagues has

indicated that the ceonsent calendar does anything but work, but
the problem that we have and the reason that I'm here 1s that
211 too cften the prosecutors are compietely out of the process

when things are put on the consent calendar. Things are puif on
the consent calendar normally when the petiticn first gets to
tha JCO - the Juvenile court officer - they reviewed it, they
decide 1t goes on consent calendar, it's placed on the consent

alendar, and we're not aware of it until after the fact -
aitmough we do get aware of it. And then we are the ones who
have to deal with the victims. We are the ones who usually know
more about the incident; we are the ones who've met with the
victims. And to not make us part of the process is to deprive

the People of the state of Michigan what our function is, and
also to deprive Vicfjms, in some counties -~ I'm not saying in

all counties - but n some counties their right to be heard
prior to the matter being placed on the consent calendar. We
Celieve tha ~ we understand the argument that the Legislature

may have implicitly agreed to consent calendar because they have
passed statutes which address the consent calendar and speak of

g b

the consent calendar, but in point of fact the Legislature has
provided for a diversionary scheme for juveniles - 7Z2Z.8Z1 and
the following sections. If we were to ke Just strict here, we
would say that since the Legislature has provided that that Iis
the only way to go and the consent calendar goes too far - has
usurped the legisliative function, Somecne talked about pleas
under advisement. We would simply say that ccourt rule 6,301
indicates the prosecutor must consent to pieas 1f the nate
disposition is goling to be a lesser charge. That iz usu the
case 1n pleas under advisement, and so therefore, pleas under
advisement cannct be Taken less the prosecutor consents.

CHIEF JUSTICE RELLY: Are there questions of Mr. Prosecutor
Dunnings?

JUSTICE HATHAWAY : Does TEC.THEE (B reguirs
prosecutor Lo approve —

MR. DUNNINGS: Approve?

JUSTICE HATHAWAY: aprorove of somebody being con the consent

calandar?




JUSTICE YOUNG: That's why you support proposal B.

MR. DUNNINGS: That's why we support B, Oh, one thing.
Someocne asked about with respect to assault -

JUSTICE WEAVER: Yeah, I'm gonna ask vou — that's the
question.

MR. DUNNINGS: assaultive crimes being barred from the
consent calendar. T would not be in favor of that. I believe
that there are some Jjuveniles that are involved 1n minor
assaulits who should not be prevented from being placed on the
consent calendar.

JUSTICE YOUNG: And how do you make that distinction?

MR. DUNNINGS: It's a case by case -

JUSTICE YOUNG: WNo, I mean the statute says what it savs.
MR. DUNNINGS: Right,

JUSTICE YOUNG: VYou think the statute has no bearing on the
scope of the consent calendar jurisdiction.

MR. DUNNINGS: I think the statute does.

P N < o + P,
as 1s written

JUSTICE YOUNG: Well - exactly. T mean - So I guess I'm
o g P - 13 V4

having difficulty understanding. Your position is the diversion
statufe 18 highly relevant about what cases -

MR. DUNNINGS: Correct.

JUSTICE YOUNG: can — should ke treated in a diversioconary

MR, DUNNINGS: Correct.

JUSTICE YOUNG: thought I “ust heard vyou
say notwithstanding should still - assaultive

28




cases that would falil within the scepe o©f the nondiversicnary
statute should nevertheless be placed on the consent calendar.

MR. DUNNINGS: Well, wnat we would do Justice Young 1f we
felt that a case of that nature - a case which 1s essential

1
ssaultive should be - should go on the consent calendar we Jjus
charge scmething else.

Q

JUSTICE YOUNG: Right. But - I mean I understand; that's

how the prosecutor can avold it. But if the prosecutcr has made
he charge of the assaultive crime that falls within the
nondiversionary statute, then I'm not sure I understand your
point that nevertheless 1t can go into the consent calendar,

MR. DUNNINGS: NG . 1f the prosecutor says I'm charging
this assault, it's gonna stay as an assault -

JUSTICE YQUNG: Right.

MR. DUNNINGS: then it's net subject to that. I guess I -
JUSTICE YOUNG: OCkay. Well, how does -

JUSTICE WEAVER: You just change the charge, right?

JUSTICE YOUNG- How should B - alternative B as published

be amended? I thought ycu were saying [ l1ike B, but there's
some change that nee d to cccur to it.

MR. DUNNINGS: Tnere was the discussion about  the
assaultive part of B - alternative B, and I was thinking mcre in
pr i what do we really do. What we really do —

JUSTICE YQUNG: But I'm asking - we've got a - we've got z
rule that we've published, my question 18 are - 13  the
gscclation or you individually asking that B be

? should be snacted as published; we

.z T - ey 3 for 3 £
WOrK around tnhiait.

JUSTICE WEAVER: 2o you actually -~ representing  the
ant calendar case for the
T, and have a veto of 1it, or




MR. DUNNINGS: We pelleve as & practical -~ 22 a
constitutional matter we believe we have a veto power because we
beileve that is part of the prosecutor's rcle. No where else
the criminal Justice system wnen we file a case can the court
its own — 1f fthere's you know the law ~ 1f we have tne fact
there's no where else that the court can just dismiss the
because they feel it's the best thing to do. That's how we

+

constituticnally.
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JUSTICE YOUNG: And might I add vour tie 1is very, very
sartorially splendid

MR. DUNNINGS: Thank you, very much.

CHIEF JUSTICE KELLY: If there are no other guestions - 1
you'd like to stay at the podium sir we'll move on to the next
item,

JUSTICE MARKMAN: Chief Justice can I -

CHIEF JUSTICE KELLY: Were there guestions? Sorry,

JUSTICE MARKMAN: Yeah. Mr. Prosecutor I respect your
opinions very much on this, and in reading the submission of the
Prosecutors Associlation and hearing vou today and learning of
vour support for aliternative B, I haven't seen much focus on the
constitutional underpinnings of  that. You've indicated you
think the prosecutor shculd be involved iIn this process, and
PAAM seems to accept the same basic premise. Is there any

underpinning in your Judgment to the vight of the
D involved in this process, or is it simpl
wolicy — good public - good public procedures, or

tlonal component o your perspective?
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CHIEF JUSTICE KELLY: If there are no other guestions,
we'll move on to 2008-38 in which vyou'd also like to make
orunents and that involives whether to publish for comment an
n of MCR ©6.201 as submitted by tThe Representative

' te Bar of Michigan that would reguire

B
eserve electronlc recording evidence of
3

governmental agencies, and wnich would entitle a defendant to a
Jury instruction that evidence not preduced can bes presumed tco
have been adverse tc the prosecution.

JUSTICE YOUNG: T believe 1t's to adopt - haven't we
published this already.

CHIEF JUSTICE KELLY: I'm sorry. We did publish it Zfor

comment .
ITEM 4 -~ 2008-38B - MCR 6.201

MR. DUNNINGS: Actually that was the rule that caused the
Asscoliation to ask me to be here today. They only told me about
th other twe rules vyesterday. We are very much opposed to
this. Prosecutors are nct charged with the preservaticon of
eyvidence in the criminal Justice system; it's not some - LU
net & funotion that we operate. The pcolice hold the evidence.
When it'sz time for court they bring it to us, we share 1t with
the defense you know as we get it - 1f it's exculpatory we furn
everything over when we gel 1f. After the trial 1is over -
things are marked into evidence, after the trial is over 1 i
refturned to the police ageﬁﬁ*es and we don't think about it any

n

~ We do not have the capability of doing this. Imgham County 1s
in the process of going paperiess -

JUSTICE YOUNG: Is it just a matter of capability, or is it
authority? Does the progecuior have — does the prosecutor own
the evidence?
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CHIEF JUSTICE KELLY: Well, this would change thet rule,
nd thaet would =ay that the prosecutor has to get possession and
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contrel of that after the trizgl's over and held onto it until
the appeal's over, right?

MR. DUNNINGS: Yeah, and our position - First of all, we
don't have the capability. As I was saving, Ingham Countyv's in
the prcocess of goling paperless, and cne of the things that wes've
come up against Just recently 1s what do we do with the — these

lectronic media, videos, recordings, take up a 1ot of space on
gerver, and we're having problems even sending these tThings
ctronic - for electronic discovery because cof our county IT
urity peolicy or something. Cur gcounty 1T department is
king about charging us per gigabyte - charging our cffice per
byte that we store on theilr servers which means 1f we are
keeping all of this informatiocon, which takes up
ge amount on our servers, that's something that we're gonn
having to pav for. And the other thing -
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JUSTICE YOUNG: 1I'd like to - vyou're responding to the
practical issues. I'd like you to address the implicit assertion
and the Chief Justice's guestion to you 1is -~ her assertion was
but this rule changes who owns the evidence. My guestion tc vou
i3 a lsgal one. Can this Court instruct another branch of
government to - as to how another branch of the Executive
government shall conduct *fkejf? Do we have the conrnstituticnal
authority tc direct the prosecutor, an Executive Branch
function, to in turn take over the Executive Branch function of

the police departments?

MR. DUNNINGS: I beileve that the Court has the authority
to say you shall preserve this evidence until such time, but I
think how we do that is ocur business.

JUSTICE YOUNG: Once 1t comes into your pogsession.

Q
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CHIEF JUSTICE KELLY: Othner guestions? Thank vou, ir.




that; I didn't realize this was up. We strongly oppose the
reguirement tThat all plea negotiations be placed con the record.

JUSTICE CORRIGAN: Mr. Dunnings I'1l1 say for wmyseif I
apologize to everyone, the wording of that was really wrong. I
mean it would be ridiculous that all plea megotiaticﬂs would be
on the record. T think the intent - at least my intent in
voting for that was when the court 1s invelved that that be on
the record because the problems that we see subseguent are so
grave. So — but the wording is wrong.

JUSTICE YOUNG: Does that change veour peosition? If we're -
what we're talking about is & Cobbs plea.

MR. DUNNINGS: I reviewed the comments that were submitted
on that rule, and 1 happen to come from a county where, as you
know, one of our circuilt judges, former judge Beverly Nettles-
Nickerson, egregiously participated or directed ples
negotiations. S that may be one of the things that brought it
to your attention. But even given that, I'd still ke hesitant

to say that every plea discussion invelving the court be on the
record because there are things that go on in those discussions
~ reasons why we might want to de this or that - that we

wouldn't want on the record. It could compromise informants'
safety, we might be s=saying things in -~ about the strengths of
our case that we wouldn't want to be public particularly if we
have co-defendant cases. Yes, there have been abuses, and my
office suffered greatly as a result cf one abuser. But even
given that experience, 1 111 would be hesitant to say that all
discussions invelving the court be placed on the record

CHIEF JUSTICE EKELLY: Well, now you got a three-~for, huh.
Thank you, sir.

MR, DUNNINGS: Thank vou.
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JUSTICE CORRIGAN:
one more guestion?

CHIEF JUSTICE KELLY: By all mesans.

JUSTICE CORRIGAN: I'm sorry. This i1s on
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JUSTICE CORRIGAN: It's on the - are vyou aware that we're
taking up the presentence reports being accessible two days

before -
MR. DUNNINGS: VYes, I did read that; I did read that.

JUSTICE CORRIGAN: Cne concern that I have with the
pubklished proposal is that neow it's gonna let copiles be freely
out tThere instead of the legislative version, and it seems Lo me
that the same concerns you have 1in the plea bargaining context
are there. If the pre can now bes out on the strest, don't you
prevent candor with the court, don't you worry abdout informant
gafety, don't you worry about informed sentencing decisilons 1f
we're letting the presentence noct pe confidential and not be
privileged anymore.

MR. DUNNINGS: Since you asked Justice Corrigan -
JUSTICE YOUNG: You want to touch that softhall.

MR. DUNNINGS: Yeah. We agree with the part of the rule -

T haven't talked fo my colleagues so I'm speaking for myself,
but I think I have the =ense o¢f tThe group, that we would
certainly agree that it should be made avallable two days prior
to the sentencing, that's a problem, and that causes sentencings
to be adiourned, and we certainly support tThat portion o<f the
ruile. But the part where it should become public, T think would
give all c¢f cur members great pause and I personally would not
support that

JUSTICE YOQUNG: wWell, let's - 1 think that the gist ocf it
is what's the problem; why not let it be public. And I think
that's - that’s - I think an important thing for o to
understand what 1is potentially put at risk 1if these presen ce
reports pecome & public document, notwithstanding the fact tnat
the Legisiature says thev're confidential
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regqulring us to redact information vyou could do that. But
there's a great deal of information that really doesn't pertain
to the guilt or innocence of the defendant. There could be
private information regarding medical treatment that a viciim
nas nad to have, psychological treatment which a victim has had,
that really there's no business 1t being in the public.

JUSTICE YOUNG: What does it mean to be made avallable
then?

MR. DUNNINGS: Normally what happens is pecple go to the

court or go to the probation department and they -
JUSTICE YOUNG: Ioock at the file; lcok at the -
MR. DUNNINGS: review the report and make notes.
JUSTICE YOUNG: HNow on — on the premises.

MR. DUNNINGS: Right - or they will review It on the
premises or review it with thelr c¢lient, Dbut 1t has to be
returned tc¢ the court and it says vyou can't make copies. S0 -
in our countv anyway, & defense attorney comes, he can pick it
up, he can take it, but it's clear you do -~ you may nct copy
this. He can take 1t to the jail or meet with his ciient in nhis
office, review the presentence report, but at the end of the
session, albt the sentencing, the reports have o be turned back

in. Even now, 1f I want T presentence repcort because I want o
make a comment tTo the Department of Corrections or the Parocle
Board, I have to go down Lo probatilon and get another copy; and
I don't think that's conerous.

CHIEF JUSTICE KBLLY: OCkay, thank you, sir.

JUSTICE MARKMBN: Mr. Dunnings before - vyou almost got
away Let me return 1f T can very briefly teo MCR 6.201 1f I

MR. DUNNINGS: Which one - fthat's the evidence rule.

JUSTICE MAREKMAN:G VYes,




language that weould impose & responsibility upon the prosecutor
to share with the defendant "electronic recording evidence made
by any governmental agency pertaining te the case known to th

"o

prosecuting attorney"?

MR. DUNNINGS: No, I have nce - I have nc obiecticn -
think that's the way 1t should be. That's the way -

JUSTICE YOUNG: VWhether it's exculpatory or not.

MR. DUNNINGS: I give over everything because I don't know
what mighi be exculpabtory. I mean I might have a report which
supports the credibiiity of an otherwise uncredible defense
witness, and there's many uncredible defense witnesses, but you
know I might have a report that suppcrts this credibility that

to me as prosecutor I would not recognize 1t's exculpatory. But
in the overall scheme of things it 1s, and so we don't review
what we get to determine whether 1it's exculpatory or not. e

turn over everyvihing.

JUSTICE MARKMAN: Se if vyou're aware cof some such evidence
in the possession say of the Department of Transportaticn, vou
would share that with the defendant.

MR. DUNNINGS: We turn over everything that we get
JUSTICE YOUNG: Well, 1s -~ but that's your practice. My

question of - this imposes the obligaticon for you to scour the
£ of government and determine whether they do or de not have

MR. DUNNINGS I thought the rule =ays 1f known Lo the
prosecutor

MR. DUNNINGS: if known Lo the prosecutor.

JUSTICE YOUNG: ALl right.




MR. DUNNINGS: TEF it comes to our attention, 1if we're made

aware of it, then we have - absolutely have an obligation
particularly 1if 1t's exculpatory under Brady to fTurn it over.
But it's Just my practice is -~ I mean as a former defense
attorney, some of you may not remember that I did that, I - 1
want evexyfhwng because how else am I gonna adequately prepare.
JUSTICE MARKMAN: Ss - so just that there's no coenfusion
T'd 1ike to follow up on Justice Young's guestion. You not only

have adopted that as your own practice, but you favor imposing
that obligation upon prosecutors throughout the state.

MR. DUNNINGS: If - no.
JUSTICE MARKMAN: No.

MR. DUNNINGS: If it's exculpatory, it should be turned
over.

CHIEF JUSTICE KELLY: Okay.

JUSTICE MARKMAN: Thank you.

CHIEF JUSTICE KELLY: Thank you.
MR. DUNNINGS: Thank you, good davy.

CHIEF JUSTICE KELLY: Geod day. The next item for public
comment is 2008-43 which involves proposed amendments which

would incorporate provisions of the Indian Child Welfare Act
‘nto specific provislons regarding the guardianship and adoption
riies. And speaking today will be Matthew Fletcher. Good

5
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morning, Mr. Fletcher.

-

b

ITEM 6 -~ 2008~43 — MCR 3.800 etc.

EE o
closely with the Section - made two recommendead amendments -
suggested some amendments 1O this rule, and suggested this staif




comment  that the Section - as I'm trving to keep both the
Committee and the Section separate of course - the Section
certainliy supporits both of fhose recommendations. After the
comment periocd expired, *the Michigan Probate Judges Association
ed a short concern about both of these suggested amendments.
The amendment tc - or fthne proposed amendment to 3.967(A) calls
for a reducticon in a numrber of days that a hearing 1s supposed

to - that a process is supposed to be conciuded from 90 days to
12 days. That the 90 day process - the 90 days comes from what
we know as the BIA Guidelines - The Bureau of Indian Affairs
Guidelires for =state courts published bpack in 1878, The

Committes proposed reducing the 90 days, which is s vyou Xxnow
over 30 years cold, %o 45 days which T think is probably more in
line with the realities on the ground, and we certainly support
that. We think that the Probate Judges Asscclation concerns are

relatively easily assuagsd. The first concern relating Lo the
%0 days and/or the 45 days from Judge Anderegg was under the - I
suspect was under the impression that no such deadliine 1z

zrtually necessary whatscever, and, in fact, suggested in his
comment that all of this will be done in 14 days and so no such
additional time 1s necessary. And I will gdefer to Mr. Brooks
who will be speaking on hkehalf of the Committes largely o
discuss this issue, but my susplcion 1s and you can see 1n our
comments that there 1s a confusicn about what a remcval hearing

is under 3.267{(A; and a ispositiconal review hearing under

5.374 (2. And alsoc a - the 2. - ftThe 3.972(A) €3 day trial

deadline. And we'fre finding that the recommendation of the

Commititee likely is related to ICWA - the Indian Child Welifare
|

Aot mandated determinations that have - regulire a higher
standard of review as well as finding and taking testinmony from
a ICWA -~ or an American Indian approved expert. Cn the staff
h i3 a slightiy different 1issue, this
m I guess as dual wardship cases whers 2

A

subjected to the system In someway in
And as ICWA states and we apply state in ti
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delinguency case 1s a status offense su as
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detail about how this can actually happen, noting that the
were several instances of that case statistically speaking that

they would iike to avoid. And so I think that's the sense o
lace marker fo

i

the staff comment is to - Just to have a little pl for
that tec avold that problem. Thank you.

CHIEF JUSTICE KELLY: Thank vou. Cuesticons? Thank you,
gir

MR. FLETCHER: Thank you.

CHIEF JUSTICE KELLY: Next is Wi
Mr. Brooks.
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ME. BRROOKS: Good morning Chief Justice. My name 1S
Wii;iam. Brooks; I am the current chair of the State Bar of
Michigan Standing Committee on American Indian Law. it is my
horor to be here this morning to represent that Committee before
this Court. 1 first want to ackncwledge the work that the
Indian Child Welfare subcommittee put into what - develcoping the
rules that you have in front of you that were put ocut for pubiic
comment. The subcommittee that developed these proposed rules

was comprised of staff from the Supreme Court Administrator's
Cffice, a broad section of both tribal and state court judges,

state and ribal court prosecutors, tribal attorneys, and
‘ in this area. And I think the paucity o<f the

the Court received on these propesed rules

broad suppori that there is for these rules. As a

nd the discussion within the Committee indicated,
t these particular rules are long overdue here in

ot of the time that practiticners pult into
representing parties, the prosecutors,
‘udges who are handling these cases spend I think too much
trying to figure out what ICWA requires in the context
Michigan court rules and how they manage the process
liance with The Indian Child Welfare Act. The ru
nave in front of you will eliminafe that, and then
crocesdings will focus on what 1t need - what they have
protect the best interests of children as opposed to pr
The comments that were ubmitfed on behalf of the Iﬁ
Col 21 T




also represents that broad section. The Committee onliy had wo
comments on  the proposed rules. The first comment really
refiected some of the difficulties with trying to integrate the
procedural reguirements of the Indian Child Welfare Act into
what 1s currently in the Michigan court rules. The Indian Child
Welfare -  and the isgssus  is specific o what are called
protective custody or emergency removals - the Indian Child
Welfare Act has two sections that address that particular
subiject, One - §18222 of the federal statute deals with Indian
children who are residents of a reservation, who are temporarily
cff reservation, and only allows those children te be taken into
protective custoedy under emergency placement to either protect
or to prevent ilmminent physical damage to the chiid. Secondly,
§1912 of the federal statute only permiis siate courts to remove

an  Indian c¢hiid from their parent or custodian 1f certain
evidentiary standards are met including & - evidence that active
efforts nave been provided to the parent or custodian to prevent

the removal and address the causes of remcoval, and secondly,
that there's clear and convincing evidence that those efforts
have failed and that removal of the child from the home is
necaessary Lo prevent sericus emotliconal or physical harm. The
court rule at issue is really an attempt to try to reconcilie
that - the reguirements in ICWA - ICWA does not specifically
address tThese temporary emergency removals, and the rule was a
attempt to set some scort of a time limit on those emergency
removals. The proposed court rule 1is Dbpased on the BIA
Guidelines which do¢ recognlze that courts can make a temporary
emergency removal for up fto 20 days. Those BIA Guidelines are
not binding on any courbts, and 1t's the belief of the Commities
s is too long, that as a practical matter the remcval
£ 1s contempliated by proposed rule 3.867 can be - can
d n 45 days, and virtually all cases - and that
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Trndian Child Welfare Act that states that removal has To be
based on those findings that despite what the BIA Guidelines say
that is more consistent with the intent and the text of the
Tndian Child Welfare Act to make that time period 45 cays as

Trhe second area of concern that the Probate Judges
~ raised was in response to a comment from the
rdian Law Committee, and this particular issue was the
4 lot of discussion and debate during the process of
the proposed rules. And within the Indian Committee
itself nd the recommendation was to - and that has 1o with
what, and as Professor Fletcher indicated, that oftentimes cases
that are filed as delinguency matters with a nonstatus offense
have a way of morphing cover time into a situation where the
forus of the case 1s not so much on keeping the child out of the
nome because of conduct, but keeping the child out of the home
pecause of the parents inability to parent the child in the
home. And the purpose of the staff comment and the definition
of a child custody proceeding, again as Fletcher - Professor
Fietcher indicated, 1is more to be there as a signpost or a
prompt for both the court and the parties before the court Lo
hink about that issue that whether they need to - the
prosecutor or the Department of Human Services that hey, you
need to now file a neglect petition because that's what this
case is about, or for the court to prompt the parties to do so.
The - vyou know we believe that the concerns of the FProbate
Judges Association that this will somehow force courts to make
tain an out-of-home placement 1n  a
is misplaced, that nothing in the
force the courts to take that kind
of a guidepost to ensure that - and
and the courts to be advocates o
Welfare Act is being complied with.
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also very well dressed today I migh
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MR. MURKOWSKI: How observant.

CHIEF JUSTICE KELLY: and council member, right, of the
Probate & Estate Planning Section of the State Bar, and aliso the
Probate Judges Association chairperson of your subcommittee,
right?

ITEM 10 - 2009-26 — MCR 5.101 etc.

MR. MURKOWSKI: Correct. Good morning, thanx you. T guess
I nave two hats on today. Ms. Marlaine Teanan who actually
shepherded the proposed amendments ls present here o speak with
you also. Cocd morning Chief Justice Kelly and Justices We
are here at administrative hearing - apparently I think this
will be perhaps the least contentious item on the Court's agenda
this morning. These court rules were promulgated as a reaction

and to address the Michigan Trust Code that has been passed by
our Legislature by unanimous vote both in the House and in the

48t

Senate. That legislation goes into affect April 1 of this
year, and these changes to the proposed court rules are str ictly

procedural 1in nature, and are conforming to the legislation.
Cur goal and I believe it was addressed by the Justices at the
administrative hearing was to ensure or if we could that the
commencement of the legislation and the commencement of the
~ourt rules ccincided at April 1%, and I believe the Justices

have - vou have made that accommodation to us although I think
the comment period may confinue on, but that the rules would
indeed mmence as thneir effective date as April 197, So we are

i
deiighted +hat we were able to work with bpoth the State Bar
section and diverse cgroups from the Michigan Bankers Association

and the Attorney General's Office both with the legislation and
the court rules to promulgate these rules knowing there are no
substantive changes in these rules, and that they are truly
conforming and precedural in nature.

JUSTICE KELLY: Any questionsg? So you don't
that after the first that we'll get any public

's gonna cause us to rethink this.
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JUSTICE WEAVER: But no position.

MR. MURKOWSKI: who defer to our apparent wisdom.

CHIRF JUSTICE KELLY: Ckay, thank vou, sir.

MR. MURKOWSKI: Thank vyou, very much.

CHIEF JUSTICE KELLY: Cur last speakesr 1s Marlaine Teahan
who's also a council member of the Probate & Estate FPlanning
Section cof the State Bar.

MS. TEAHAN: Goocd morning Justice Kelly, Justices. I'm
very pleased to be here, May it please the Court. I'd like =
address you on these changes to Chapter 5 of the Michigan court
ruies. I' am a member of the council of Prebate & Estate
Planning Secltion of the BState Bar; I'm alsc a member of the
Michigan Trust Code drafting committee, and as Judge Murkowskil
mentioned I am the chairperson o¢f the rules committee that
worked with the Michigan Probate Judges to put these rules
together for its ceonsideraticn. I'm reguired by the State Bar
to disclose to vou that I am here on behalf of the FProbate
Council not on the State Bar - on bkehalf of the State Bar. I've
supplied Mr. Davis with that written disclosure; I'd ask
rour hoener make it part of the Court record. T thought it

")

i

e

be interesting 1f the Court knew the guiding principles
guided us in putting these rules together. As Judge Murkowski
indicated, they were just to preserve Michigan law; tc make sure
that the procedural rules matched the substantive rules. 3o
that T think will give your honoers comfort in considering these
rules. We alsc decided that we wouldn't draft a court rule Jjust
cecause the Michigan Trust Code Section talked about being in
court if the Michigan Trust Code adeguately dealt with the
crocedu ! ¢ h proces : t
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section member; we will do ocur best to get the word ocut. In
addition, the Institute ¢f Continuing Legal Education had a
seminar last week in CGrand Rapids attended by more than 300 of
the Bar members, and next wesk they will - excuse me - next
month in Plymouth over 400 members will be attending a Michigan
Trust Code seminar.

JUSTICE YOUNG: Do vou think it likely that any practitioner

.
il
in this area is unaware of these rules?
MS. TEAHAN: At this point I think there is a possibility
that they're unaware ci them.

JUSTICE YOUNG: They're unaware ©f this new statute then

MS. TEAHAN: Well, I think that would be unlikely because
this has been a process that's been going on since 2003,

JUSTICE YOUNG: VYou just think that our - they would not be
locking to the Court toe implement rules to go along with the
statute,

I think any probate practiticner that

MS. TEAHAN: Well, t
riy iz tryving to keep aware of the status of

goes Lo court regula
the court rules.

JUSTICE YOUNG: Okay.

And the Probate Section

May, and a

44




in implementing new rules. I think it's very important, and we
appreciate that. And I would also like to thank Anne Boomer for
ner advice, and she really helps make this process worik a Lot

more smeothly. If you have any guestions?
JUSTICE WEAVER: Thank vyou.

MS. TEAHAN: Thank you, very much.

CHIEF JUSTICE KELLY: Thank vyou, Ms. Teahan. That

conciudes cur public hearing.




